gence are eliminated; 4 third, workers' damages in compensation actions are subject to statutory limits;6 fourth, the rules of evidence and procedure are relaxed; 6 and fifth, the employee need not show employer negligence to recover.' These changes have led courts and commentators to characterize workers' compensation systems as a compromise between the interests of employer and employee-the employee relinquishes his right to bring a tort action in return for a "certain and speedy" recovery." Considerable litigation regarding questions of workers' compensation coverage and benefits still occurs, notwithstanding the equitable attractiveness of the "compromise." See LOIS MACDONALD, CONTROVERTED CASES-NEw YORK STATE WORKMEN'S COMPENSATION 13 But even the most comprehensive workers' compensation systems do not cover all accidents and causes of action that have some connection with the employer-employee relationship. If the accident occurs while the employee is acting outside the "course of employment," a claim for compensation is beyond the jurisdiction of a workers' compensation board. In that instance, traditional tort remedies remain available. Whether an accident is covered by workers' compensation law or tort law is very important to employers and employees, since that determination controls both the substantive rules of liability and the procedure by which a claim will be resolved.
Although employees have long attempted to avoid workers' compensation systems in order to secure greater recoveries in tort, 9 these efforts have increased as the disparity between statutory awards and tort awards has widened. This comment addresses a question that arises directly from efforts to avoid the workers' compensation system: should courts or boards resolve the jurisdictional issue of whether tort law or workers' compensation law applies to a particular case? The jurisdictional issue arises whenever an employee files a tort suit in court and the employer's challenge to the court's jurisdiction raises disputed issues of fact. The question of who is to decide what law applies is important because its resolution often determines whether a common law jury or a specialized board will find the facts that ultimately control the jurisn. 13 (1964) Recent tort law developments favorable to plaintiffs have led some commentators to suggest that the compromise struck by workers' compensation legislation may no longer be valid. See, e.g., Project, supra, at 645-46, 651-52 (suggesting that changes in tort law since the beginning of this century have increased the probability that employees will recover in tort actions, thus disturbing the balance struck by the workers' compensation statutes); see also N. ASHFORD, supra, at 398-422 (criticizing workers' compensation as not providing incentive to reduce hazards).
9 Workers' compensation benefits are very meager in comparison to current personal injury awards. See Comment, Johns-Manville Products Corp. v. Superior Court: The NotSo-Exclusive Remedy Rule, 33 HASTINGS L.J. 263, 268 n.32 (1981) (citing several recent large tort judgments for amounts greatly in excess of actual damages); cf. Hopkins, supra note 8, at 172 ("Although employers had contested the passage by legislatures of the compensation acts because of the projected cost factor, this turned out not (necessarily) to be the case. In actuality, the protection of employers from very large tort suits far outweighed any actual expenses that the employers had to pay in compensation benefits.").
[53:258 dictional inquiry. 10 Part I examines three approaches that courts have adopted for deciding which tribunal has "jurisdiction to determine jurisdiction" in potential workers' compensation actions. The first approach, followed by a majority of jurisdictions that have considered the question, allows the tribunal first hearing the claim to decide the jurisdictional question. The second approach divides the jurisdictional question, giving the court power to determine "fundamental" issues such as whether the defendant is the plaintiffs employer, and giving the board the power to decide whether an injury occurred in the course of employment. The third approach requires that a court defer to the board if there is a "substantial question" as to whether a particular injury occurred in the course of employment. Part II demonstrates the inadequacies of each of these approaches to the problem. Part III draws on the administrative law doctrine of primary jurisdiction to conclude that the jurisdictional question should be decided by the board whenever either party to the action petitions the board to make that determination.
I. CURRENT RESPONSES TO THE JURISDICTION QUESTION
The foundation of every workers' compensation scheme is its coverage provision. Most state statutes provide that workers' compensation laws apply whenever an injury arises out of and occurs in the course of employment." While some courts have compli-10 Because the jurisdictional inquiry turns on disputed factual questions, the court's determination will often be made by a jury. " Forty-two states have adopted the "arising out of and in the course of employment" language. 1 A. LARSON, supra note 1, § 6.10. As to the more general "course of employment" concept, 47 states use this phrase. Id. The "arising out of" portion has been thought to refer to causal origin, whereas the "course of employment" language is construed to relate to the time, place, and circumstances of the accident in relation to the employment. Some 
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The University of Chicago Law Review cated this inquiry by construing the statutory language narrowly 12 or by creating exceptions to the exclusive nature of workers' compensation laws, 13 in the vast majority of cases jurisdiction turns on the resolution of two related factual inquiries: (1) whether an employer-employee relationship existed at the time of the injury; and (2) whether the injury occurred in the course of employment. If a court has the power to determine jurisdiction, these factual issues will often be resolved by a jury; if a board has the power to determine jurisdiction, these factual issues will be resolved by administrative officers appointed by the state." 4 12 Courts have read the "in the course of employment" inquiry narrowly through their use of the so-called "dual capacity" doctrine. ", Because the factual findings of the board are subject to a very deferential standard of review-the "substantial evidence" standard, see supra note 3-and because the "jurisdictional facts" doctrine has been largely rejected in the workers' compensation context, the boards' decisions as to facts bearing on jurisdiction are essentially final. The jurisdictional fact doctrine held that board findings were not conclusive when they related to the facts on which the jurisdiction of the board depended in the first place. See In most instances, a plaintiff would prefer to have disputed questions of fact resolved by a jury because jurors are more likely to be sympathetic to an injured worker. Employers, on the other hand, would prefer disputed factual issues to be resolved by specialized administrative officers, who deal with injured plaintiffs on a regular basis and are thus less likely to be swayed by sympathy in a particular case. These intuitions about the behavior of employers and employees are borne out in the cases. An injured employee typically brings a claim in court; just as typically, the employer seeks to dismiss the court action by arguing that the issue of jurisdiction should properly be resolved by the board. 15 Faced with these conflicting tendencies of employers and employees, courts have taken a variety of positions on the issue of "jurisdiction to determine jurisdiction." The three dominant responses are presented here.
A. The Majority Approach
The majority of jurisdictions that have considered the jurisdictional question have ruled that the court and the board have concurrent jurisdiction to determine jurisdiction.1 6 Under the majority approach, the first tribunal to secure jurisdiction over the controversy decides whether workers' compensation laws apply. After that decision is made, jurisdiction becomes exclusive in the tribunal that was found to be appropriate. For example, assume that a factory worker slips on an ice patch and breaks his leg while walking to work on a factory-owned sidewalk. He files a tort action against his employer in a court of general jurisdiction. The court minations about the facts on which its jurisdiction rested would enable the board to enlarge its statutorily defined power by its own act. See 3 A. LARSON, supra note 1, § 80.41. The rejection of the doctrine, however, has been based not on a desire to pay greater deference to compensation boards, but on the awareness that any fact-finding by a board-whether it is a finding as to employment relation, timely filing of claim, or injury in the course of employment-bears in some way on its jurisdiction. Most courts have therefore discarded the doctrine and apply substantial evidence review to all fact determinations by boards. Id. 
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The University of Chicago Law Review makes a factual determination that jurisdiction for this suit properly lies with the board, not the court. As soon as this determination is made, the worker's only option is to pursue his claim before the board.
The majority rule was laid down by the California Supreme Court in Scott v. Industrial Accident Commission. 1 7 In Scott, the plaintiff was injured while he was an invitee on company premises, and filed an action in state court to recover for his injuries. 1 8 The company argued that the court lacked jurisdiction because the board had exclusive jurisdiction over the plaintiff's claim. The company then instructed its workers' compensation insurer to file an application with the board for adjustment of a claim arising from the same injuries that the plaintiff had alleged in the court action. After rejecting the plaintiff's request for a stay of the proceedings, the board began its hearings."' The court then faced the question of whether to stay the board proceedings pending the court's resolution of the jurisdictional issue.
Stating that "[w]hen two or more tribunals in this state have concurrent jurisdiction, the tribunal first assuming jurisdiction retains it to the exclusion of all other tribunals in which the action might have been initiated," the Scott court ordered a stay of the proceedings before the board. 20 In the court's view, the first tribunal to take jurisdiction may prohibit another tribunal from trying to proceed, even though the second tribunal might already have assumed jurisdiction. 2 In rendering its judgment, the court made it clear that the sole point of concurrent jurisdiction between the board and the court was "jurisdiction to determine jurisdiction." Thus, only the determination on the matter of coverage would be res judicata in proceedings before another tribunal that involved the same parties or 46 Cal. 2d 76, 293 P.2d 18 (1956). 18 Id. at 79, 293 P.2d at 20. The plaintiff was 19 years old, and brought the action through a guardian ad litem.
19 Id. at 79-80, 293 P.2d at 20. Apparently the plaintiff believed he would be successful in his tort action and, further, that the court would be more likely than the compensation board to find that jurisdiction of his case lay with the court rather than with the board. [53:258 those privy to them. 22 The court gave two reasons for limiting concurrent jurisdiction to the issue of jurisdiction: first, such a rule avoids conflicts between boards and courts that might arise if both were free to make contradictory awards relating to the same claims; second, the rule protects litigants from the expense and harassment of multiple litigation. 2 3 Under the majority approach, as the Scott court expressly acknowledged, the litigants are placed in a "footrace" to the tribunal of their choice. 2 " An employee is free to file an action in court. Similarly, an employer or insurance carrier may file an application to adjust a claim with the board immediately upon the occurrence of an injury, which may be before or during the furnishing of medical care or compensation payments. 25 But the party that acts first determines which tribunal will resolve the jurisdictional issue.
B. The "Split-Jurisdiction" Approach Whereas the majority approach gives a court power to determine whether a claim is covered by the workers' compensation laws when the court's jurisdiction is invoked prior to that of the board, Michigan case law gives a court the power to decide one aspect of that overall determination but not another. Under Michigan's approach, a court may decide whether a defendant is the plaintiff's employer, but lacks the power to determine whether an injury occurred in the course of employment. 
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In Sewell v. Clearing Machine Corp., 27 the plaintiff, an employee of Bathey Manufacturing Company, was seriously injured in an industrial accident. After filing a tort action in state court, the plaintiff filed an amended complaint adding Armco Steel Corporation as a defendant. The plaintiff alleged that Armco had assumed control of the safety program at Bathey, and that Armco agents and employees operated the Bathey manufacturing plant for the profit of Armco. In response, Armco contended that it actually was the plaintiff's employer and therefore the plaintiff's exclusive remedy against it was to seek workers' compensation benefits. Armco later asserted further that the board had exclusive jurisdiction to decide the issue of fact concerning the identity of the plaintiff's employer.
8
The Sewell court conceded that the board had exclusive jurisdiction to decide whether injuries suffered by an employee occurred in the course of employment. Nonetheless, the court found that it retained the power to decide "the more fundamental issue" of whether the plaintiff was an employer or a fellow employee of the defendant. 29 Under such a split-jurisdiction approach, therefore, courts and boards each have power to decide distinct aspects of the jurisdictional inquiry. Courts may determine employee status-as well as other "fundamental issues"-and boards have exclusive jurisdiction to determine whether the injury occurred in the course of employment.
C. The "Substantial Question" Approach
The approach adopted by New York and several other jurisdictions requires a court to defer to the board on the jurisdictional issue if there is a "substantial question" as to whether a particular injury occurred in the course of employment.
3 0 Under the substanactivities reasonably necessary in passing to and from workplace). tial question approach, jurisdiction to determine jurisdiction rests primarily with the board. Only if there is no "substantial question"-that is, if a court views all factual questions as settled in a given action-can a court make the "pure law" determination of which law applies.
A New York case, O'Rourke v. Long, 3 1 provides the clearest statement of this rule. In O'Rourke, the plaintiff, a ten-year-old boy, had been employed illegally as a newspaper delivery boy. After flagging down an ice cream truck and crossing the street to buy ice cream, the plaintiff was struck and injured by a vehicle as he returned to his bicycle. 2 A few months after the accident, the plaintiff filed a state tort action naming the newspaper as defendant. The trial court dismissed the action. In upholding the dismissal, the New York Court of Appeals held that where the jurisdiction of the board hinged upon the resolution either of purely factual questions or of mixed questions of fact and law, the plaintiff may not choose the courts as the forum for the resolution of such questions. Instead, the responsibility for deciding such "substantial questions" is lodged in the board. 3 II.
INADEQUACIES OF THE CONTEMPORARY RESPONSES
Each of the contemporary approaches inadequately resolves the jurisdictional question. To an extent, this stems from the courts' failure to recognize the goal of workers' compensation law: providing a "certain and speedy" mechanism for resolving the claims of injured workers. 4 The strengths and weaknesses of each approach are set out below. :2 Id. at 220, 359 N.E.2d at 1349, 391 N.Y.S.2d at 555. 13 Id. at 228, 353 N.E.2d at 1354, 391 N.Y.S.2d at 560. O'Rourke's distinction between questions of fact and mixed questions of fact and law merely restates the "substantial question" test: under the latter test a court will determine whether there is a "substantial question," which would necessitate an administrative determination; under the O'Rourke test a court will determine whether a particular issue is a "pure law" issue, the determination of which would not require the assistance of another tribunal.
" See supra notes 4-8 and accompanying text.
1986]

The University of Chicago Law Review
A. The Majority Approach
The majority approach 35 is subject to three criticisms: it causes an unnecessary race to the courthouse by litigants; it leads to duplicative litigation; and it creates the possibility of nonuniform results. For these reasons, the majority approach is inconsistent with the goal of providing a "certain and speedy" mechanism for resolving the claims of injured workers.
Because the first party to file has the power to select the decisionmaker on the jurisdictional question, the majority approach leads to a "footrace to filing" between the litigants. Recognizing this, the Scott court argued that alternative approaches posed even greater difficulties: for instance, if jurisdiction were to depend on the first final judgment rather than the first filing, "then we should still have the footrace but it would be a marathon rather than a sprint." 6 This response may be correct, but it fails to explain why there should be any footrace at all. If either tribunal is given the exclusive power to decide the jurisdictional issue, there would be no race.
Not only is the arbitrariness of a footrace difficult to justify, but in practice that footrace has proven to be longer than the hoped-for sprint. As a consequence the majority approach has led to duplicative litigation. Two California cases illustrate this point.
In Busick v. Workmen's Compensation Appeals Board, 3 7 the plaintiff, a bookkeeper for a small trucking company, was on vacation to reconsider her decision to leave the company. While on her "vacation," the plaintiff and a co-worker opened up a competing trucking business, acquiring some of her employer's customers. When the plaintiff went to her employer's establishment to pick up her final payroll checks, one of her employers shot her and then killed himself. 38 The plaintiff first filed a claim with the compensation board, arguing that she had sustained an injury arising out of and in the course of her employment with her former employer. More than six months later, however, the plaintiff commenced a civil action for damages against her former employer's executrix to recover damages for assault and battery. 39 The state court entered a judg- workers' compensation proceeding, the board found that the plaintiff's injury did not arise out of and occur in the course of her employment. 4°D espite the fact that she had secured a large recovery in the civil action, the plaintiff appealed the board's decision. 41 The reviewing court, however, agreed with the defendant's contention that the state court judgment precluded recovery before the board, since the state court was the first tribunal to reach a final judgment on the plaintiff's claim. 4 2 The court rejected the plaintiff's argument that because she filed her claim with the board before she brought her civil action for damages, the state court should have stayed the action on its own motion pending the board's determination of whether the injury was employment-related. The court quoted the Scott court's "first to obtain jurisdiction" test, but pointed out that a party may obtain an order preventing the second tribunal from acting, pending determination by the first tribunal of the jurisdictional question. If both parties fail to do so, the court is free to proceed. 43 Since the court is not obliged to await the first tribunal's action, the potential for simultaneous litigation in two tribunals remains.
The majority approach also led to duplicative litigation in Sea World Corp. v. Superior Court. 4 In Sea World, the plaintiff, a secretary, was injured after having "bestridden" a killer whale owned by her employer, an action she took at her supervisor's request. The plaintiff filed actions on the same day with the court and the board. In her application to the board, she stated that her injury arose out of and in the course of her employment by Sea World. In her court complaint, however, she alleged that she was not acting within the scope of her employment when she was injured.
The board obtained jurisdiction over Sea World through sermore likely scenario, however, is that after having filed with the compensation board, plaintiff received advice from counsel to pursue the potentially more lucrative award available in a common law court.
40 Id. at 972, 500 P.2d at 1390, 104 Cal. Rptr. at 46. 4, The plaintiff's desire to pursue her claim heard before the board may have stemmed from the discovery that she had sued a judgment-proof defendant. Although the trial court entered a judgment in favor of the plaintiff for a one-half "joint share" of $500,000 general damages and $150,000 punitive damages, the court expressly noted that the record did not disclose what part, if any, of this judgment had been satisfied. Id. at 971 n.5, 500 P.2d at 1389 n.5, 104 Cal. Rptr. at 45 n. 
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The University of Chicago Law Review vice of process by mail four days before the court obtained jurisdiction by personal service. Sea World sought a writ of prohibition from an appellate court to restrain further proceedings in the action pending before the original court. Sea World contended that the board had priority to determine the jurisdictional issue because it was the first tribunal to obtain jurisdiction over the parties. 4 5 In denying Sea World's request for a writ of prohibition, the court purported to adopt "the rationale and historical perspective of Scott," in addition to looking to "other rules long and widely recognized as governing tribunals whose jurisdiction is generally concurrent. '46 One of those rules, the court said, is that the tribunal where jurisdiction first attached may either insist upon or waive its jurisdiction. 47 Thus, the board has discretion to refuse to exercise jurisdiction where a court with concurrent jurisdiction has undertaken to exercise jurisdiction over the same subject matter. Furthermore, because this case involved only jurisdiction to determine jurisdiction, as opposed to exclusive subject matter jurisdiction, a litigant may waive, or be estopped from asserting, lack of jurisdiction. 48 When Sea World moved for summary judgment in the superior court, it waived the board's priority of jurisdiction.
Thus, the Scott court's contention that its approach would lead to a sprint rather than a marathon does not hold true where, as in Busick, a plaintiff decides to pursue remedies in both tribunals without obtaining an order staying the second tribunal's proceedings. In fact, although the Busick court rested its decision on res judicata principles, whereas the Sea World court cited notions of estoppel and the discretionary power of tribunals to waive their priority of jurisdiction, the problems engendered by the two decisions are similar: in both cases there was duplicative litigation, and in both cases the first tribunal to obtain jurisdiction ultimately did not make the controlling determination of whether workers' compensation law was applicable to the plaintiff's injury.
" Id. at 496-97, 110 Cal. Rptr. at 234. The irony of Sea World's request to the appellate court for a writ of prohibition to restrain proceedings in the original court was that it came only after Sea World's motion for summary judgment on the jurisdictional question had been denied. Thus, the jurisdiction of the original court, which Sea World was now attempting to foreclose through its request to the appellate court for a writ of prohibition, had earlier been specifically invoked by Sea World to make the jurisdictional determination on what was claimed to be a showing of undisputed facts. It was, in short, a classic case of a litigant attempting to get "two bites of the same apple."
46 Id. at 499, 110 Cal. Rptr. at 235.
47 Id.
Is Id. at 501, 110 Cal. Rptr. at 237.
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A more fundamental problem with the majority approach is that it may lead to nonuniform decisions in employee injury cases involving similar facts. The "footrace to file" allows some cases to appear before a court, and others before a board. Since juries are more likely than board officials to be sympathetic to injured plaintiffs in resolving factual issues that are central to the jurisdictional question, similar cases may be held subject to different laws. To illustrate, assume that Worker Jones sustains an injury under the same circumstances as Worker Smith. Jones' lawyer files suit in court immediately following his injury. In a jury trial, the court decides that the injury was not sustained "in the course of employment" and takes jurisdiction to hear the claim. Smith, on the other hand, is a legal novice whose employer quickly files a claim with the board. The board decides that the injury was sustained "in the course of employment" and retains jurisdiction to hear the claim. Thanks to the "footrace," workers' compensation law governs Smith's claim, while state tort law governs Jones' claim.
B. The "Split-Jurisdiction" Approach
Although the split-jurisdiction approach 9 leads to uniformity of application, in that similar cases will be decided by the same tribunal, it suffers from an unconvincing rationale and from lack of clarity. The courts' rationale for the split-jurisdiction approach is that the inquiry into the employee's status as an employee is "more fundamental" than the inquiry into "course of employment." 50 However, the courts have given no specific reasons why this is so. As the concurrence in Sewell pointed out, the court's "more fundamental" test seems groundless. 5 1
The split-jurisdiction approach can also lead to absurd results. For example, assume that Worker has told Employer that he is going to quit his job in two weeks. On his final scheduled workday, Worker calls in sick but nonetheless stops in at work later that day to pick up his final check. While picking up his check, Worker is injured. Worker brings a tort action against Employer. According to the split-jurisdiction approach, the court can decide whether an 41 See supra notes 26-29 and accompanying text. 'o Sewell, 419 Mich. at 62, 347 N.W.2d at 450. 51 Id. at 65, 347 N.W.2d at 454 (Levin, J., concurring); see also 3 A. LARsON, supra note 1, § 80.41 (the designation of certain facts-like employment relation-as jurisdictional facts is "arbitrary," since the same designation could be applied just as easily to the existence of a compensable accident or to whether the injury occurred in the course of employment).
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The problem here is readily apparent: the two questions-employee status and course of employment-are often so intertwined that it is difficult to decide one issue without deciding the other. If the court decides that an employer-employee relationship existed between Worker and Employer at the time of the injury, it seems to follow that the injury occurred in the course of employment. Yet this latter determination, according to the Sewell majority, is supposed to rest exclusively with the board.
Not only is the distinction between these two questions unprincipled, but it has another disturbing implication. What would prevent a court from holding that other aspects of the jurisdictional question are "more fundamental" than the course of employment issue and therefore fall within the realm of its own jurisdiction rather than that of the board? In this manner, courts could wrest particular aspects of the jurisdictional inquiry away from the board.
C. The "Substantial Question" Approach
The substantial question approach 52 has the advantage of requiring a court to defer to the board's expertise on the jurisdictional issue. Yet the courts have neglected to define what constitutes a "substantial question."
Several advantages would accrue to a jurisdiction that adopted this approach in place of the majority approach. First, it promotes uniform decisions because the factual issue of whether an injury occurred in the course of employment is decided by the same factfinder whenever the issue is substantially in dispute. In a jurisdiction following the majority approach, this determination is made by the board in some unpredictable class of cases and by a judge and jury in others. 5 3 Second, with power largely vested in a single tribunal, litigants do not need to "race" to file claims, and there is less potential for simultaneous litigation in separate tribunals. 54 Whenever a plaintiff brings a suit whose facts raise a substantial factual question regarding the applicability of workers' compensation laws, a court must stay its own action pending board . 1971) (Clark, J., dissenting) .
See supra notes 36-48 and accompanying text.
Workers' Compensation Jurisdiction resolution of the jurisdictional issue. 55 The main flaw in the substantial question approach is similar to that of the split-jurisdiction approach-ambiguity of terminology. This ambiguity threatens to increase the administrative costs of a workers' compensation system without offering much benefit in return. So long as a court may decide that there is no "substantial question" of workers' compensation coverage in a given case, tort-minded plaintiffs have an incentive to press their common law suits at least to the point where the court decides that there is a substantial question of coverage and that the case must therefore be stayed pending the board's jurisdictional determination."
Further, there is ample evidence to suggest that courts in fact misapply the "substantial question" formula, and thereby increase the incentive for plaintiffs to press costly civil actions. A good example of this problem is provided by the federal case of Bailey v. United States. 57 In Bailey, the plaintiff, a government employee, was injured when her car was struck from behind by a military pickup truck. 58 Subsequently, the plaintiff and her husband sued in federal court for recovery under the Federal Tort Claims Act (FTCA). 59 The government argued that the plaintiff's proper remedy was first to seek recovery from the Department of Labor, which has exclusive jurisdiction of compensation for injuries sustained by a government employee "in the performance of [her] duty." 6 0
The district court held that there was no substantial question as to whether the plaintiff's injury occurred in the performance of her duties. Consequently, suit could be brought under the FTCA. In affirming the district court's decision, the Fifth Circuit appeared to stretch the "substantial question" doctrine in order to keep the " See Reep v. United States, 557 F.2d 204, 208 (9th Cir. 1977) . 16 This incentive is absent under the proposed approach, discussed infra at notes 63-72 and accompanying text, where the mere petition by either party in the pre-trial stage to have the jurisdictional matter decided by the compensation board will automatically have the effect of a stay. Efforts to convince the court that there is no "substantial question" of coverage would become obsolete.
-7 451 F.2d 963 (5th Cir. 1971). 
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The University of Chicago Law Review determination of the jurisdictional question for itself-for there was surely some question as to whether the employee was injured in the course of her duties as an employee." 1 As the dissent pointed out, perhaps the crucial question was not whether a substantial question existed, but whether the court should make the determination of substantiality. e2
III. A PROPOSED APPROACH
The conflicting interests of employers and employees in employee injury cases makes necessary a careful determination of which tribunal should decide the jurisdictional issue. Each of the contemporary approaches is inadequate: the majority approach causes a footrace to file that leads to nonuniform decisions and duplicative litigation; the split-jurisdiction approach employs such malleable standards that courts and boards are left in a quandary as to which questions properly lie within their respective jurisdictions; and the "substantial question" approach encourages litigants to gamble on the likelihood of judicial error, thereby increasing the costs of administering a workers' compensation system. The need for a new approach seems clear.
To remedy these deficiencies, this comment proposes that the jurisdictional inquiry be referred to the workers' compensation board upon petition by either party to the action. Since employers can be expected to petition for board determinations whenever there are disputed factual issues relating to jurisdiction, as a practical matter this proposal gives boards the exclusive power to resolve jurisdictional facts-subject of course to substantial evidence review. On an intuitive level this solution is attractive because it takes full advantage of the strengths of both tribunals: courts resolve issues of law (through de novo review) and boards apply their expertise to resolve issues of fact that arise in the employment context.
This proposal avoids the problems of the current approaches. First, it eliminates the race to file. An employee who is injured on 61 The strongest argument for deciding the jurisdictional issue on the facts-that the employee was a block away from the premises-was not viewed by the court as dispositive. The court rejected the government's argument that the "premises rule" should preclude judicial determination of FECA coverage whenever a federal employee, going to or coming from work, is injured by another federal employee while on government property. Instead, the court deemed the location of the accident to be just one of the factors to be considered in determining whether there is a substantial question of FECA coverage. Bailey, 451 F.2d at 967.
62 Id. at 968 (Clark, J., dissenting).
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Workers' Compensation Jurisdiction the job does not benefit by filing a tort action before an employer files a claim with the board, since the employer can simply petition to have the board decide which law governs." Second, judicial resources will not be wasted through duplicative litigation. Given that civil juries are more likely to be sympathetic to injured plaintiffs, employers have a powerful incentive to petition immediately for board determination of the jurisdictional issue if a civil action is filed. Finally, this proposal is cheaper to administer than the "substantial question" approach. Since the new proposal simply turns on a petition by one of the parties, the need for any judicial determination is eliminated. 6 This proposal finds theoretical support in the administrative law doctrine of primary jurisdiction. 5 This doctrine is used to determine which tribunal-the court or the administrative agency-should take initial action. 6 The doctrine allows a court to refer to an agency any issues within their concurrent jurisdiction when doing so will promote uniform decisions or utilize agency expertise.
The rationales behind the primary jurisdiction doctrine support an approach that allows boards to decide the jurisdictional question. 7 Allowing the board to decide the jurisdictional issue '3 In order to prevent sandbagging by either party, it would probably be necessary to set a time limit on the ability to petition the board and obtain board determination of the jurisdictional question.
"
Nor will the compensation boards be swamped with cases. Their workloads will undoubtedly increase under this proposal, but the boards will not have to decide the jurisdictional question in all cases. Although strategies of delay will play a part in particular cases, employers typically will have little incentive to petition for board determination unless they think that they have a realistic chance on the facts of convincing the board that workers' compensation laws apply.
" The doctrine of primary jurisdiction originated in Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907), out of a concern for nationally uniform regulation of carrier rates. Id. at 440. The Supreme Court held that the Interstate Commerce Commission had original jurisdiction to entertain proceedings to determine the reasonableness of carrier rates, since without such protection, "power might be exerted by courts and juries generally to determine the reasonableness of an established rate," and "it would follow that unless all courts reached an identical conclusion, a uniform standard of rates in the future would be [g]iven the doctrine of primary jurisdiction, courts must defer to administrative agencies for the initial resolution of issues that Congress has placed within the special competence of the agency or that otherwise require the expertise of administrative discretion. In this way, courts can assure uniform application of a statute and deter those upon motion of a party advances the interest in uniformity that underlies the primary jurisdiction doctrine. The board would decide practically all cases in which there was doubt about whether to apply tort law or workers' compensation law, since employers would have an incentive to ensure that the board makes the decision in close cases. The workers' compensation laws would therefore be applied uniformly, and the board could apply consistently the two-step inquiry as to employee status and whether an injury occurred in the course of employment. 6 The agency expertise rationale for primary jurisdiction also supports this proposal. 6 9 This rationale recognizes that administrawho would flout the administrative process (and thus weaken the agency's effectiveness) by encouraging people to ignore its procedures.
Id. at 661 (citations omitted).
68 Although this proposal might be seen as giving the boards too much control over the jurisdictional inquiry, the inevitable reply is that workers' compensation statutes represent a delicate and complex compensatory scheme which balances the interests of employers and employees. See supra notes 4-8 and accompanying text. The proper route for modifying these laws, given their stated purpose of establishing an exclusive remedy for injured employees against their employers, is within the legislative process. As one state court has argued:
"But where the applicability of the Act is in real dispute and where the evidence ... is not so overwhelming as to pass from a disputed question of fact to an unalterable legal conclusion, does the circuit court have jurisdiction to make factual findings determinative of the issues even in a suit brought before it originally or should it refuse to accept jurisdiction until the Commission has acted? If in such situations, the circuit court accepts all such cases brought before it and attempts to act with finality when the issue of jurisdiction is raised, is it not assuming concurrent jurisdiction with the Commission and in essence nullifying the legislative intent and enactment which placed exclusive original jurisdiction with the Commission?" Hannah v. Mallinckrodt, Inc., 633 S.W. In 1972, the National Commission on State Workmen's Compensation Laws issued a report that might be used as the basis for legislative modification. The Commission found that workers' compensation plans "in general are inadequate and inequitable." NATIONAL COMMISSION REPORT, supra note 6, at 119. The report listed five objectives of workers' compensation laws: (1) broad coverage of employees and work-related injuries and diseases; (2) substantial protection against interruption of income; (3) provision of sufficient medical care and rehabilitation services; (4) encouragement of safety; and (5) effective delivery of benefits and services. Id. at 117-19. However, the Commission rejected such alternatives as a return to civil damage actions or absorption of workers' compensation by social security, and instead recommended that the essential elements of workers' compensation include increased maximum benefits, virtually universal employee coverage, more coverage for occupational disease, and continuation of payments during disability for life. See id. at 16 (tabulations of recommendations). 
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Workers' Compensation Jurisdiction 277 tive agencies may be "better equipped than courts [to decide certain issues because of] specialization [and] insight gained through experience. When courts are confronted with problems within an agency's area of expertise, they should take advantage of the special contributions that the agency can make to solving those problems. 7 1 Similarly, courts considering employee injury cases should take advantage of the boards' special competence. Compensation boards only hear employee injury cases, and they hear thousands of these cases per year. 72 Accordingly, they are exposed to a wide variety of both employer-employee relations and employment duties. This exposure allows for more refined factual distinctions in cases where the issues of employee status and course of employment are not readily apparerit.
By assuring each party the opportunity for board determination of the jurisdictional question, this proposal cures the problems associated with the current approaches-it advances the goal of uniform decisions, eliminates the possibility of wasteful duplicative litigation, and ensures that courts will take advantage of board strengths.
CONCLUSION
As damage awards in tort cases continue to rise, victims of work-related accidents will increasingly attempt to recover for their injuries in a common law court rather than through the workers' compensation system. Although these attempts indicate dissatisfaction with the amount of recovery available under workers' compensation laws, it would be a mistake to conclude that they also show dissatisfaction with the basic goal of workers' compensation law-providing a "certain and speedy" recovery for injured workers. The problem of whether boards or courts should decide the jurisdictional question is currently a source of considerable disagreement. This comment's proposal-that boards decide the jurisdictional question upon petition of either party-ensures that
